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FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

September 26, 2006

Drew Clark

Senior Fellow and Project Manager
The Center For Public Integrity
910 17% Street NW, 7* Floor
Washington, DC 20006

Re: FOIXA Control No. 2006-493

Dear Mr. Clark:

On behalf of the Commission, the Wireline Competition Bureau has reviewed the above-
referenced Freedom of Information Act (FOIA) request filed by The Center For Public Integrity
(the “Center”).' Because the request seeks records that fall within FOIA exemption 4 and

request ig denied.’

' Letter from Drew Clark, Senior Fellow and Project Manager, The Center For Public Integrity, to Shoko B.
Hair, FOIA Public Liaison, Office of Managing Director, FCC (filsd August 29, 2006) (“Center FOIA

*See 47 C.FR. § 0.461(£)(1) (“If the Commission is prohibited from disclosing the records in question, the
request for inspection will be demied with 2 statement.”). Because we deny this FOLA request, the Center’s
request for a waiver of FOIA, duplication fees is moot. See Center FOIA Requestat 2. Qur respopse to the
Center FOIA Request is timely, FOIA allows agencies 20 working days to respond to FOIA requests, 5
US.C. § 552(a}(6)(A)(i). FOIA requires agencies to make records available in response to any request
“made in accordance with published rujes stating the time, place, fees (if any), and procedures to be
followed.” 5U.8.C. § 3352(a)(3). The time period for responding to a FOLA request does not begin to run
until the request is received by the appropriate office and officer in the agency, as set forth in the agency’s
published rules. See Blackwellv. EEOC, No, 2:98-CV-38-BO(2) (E.D.N.C. 1999), at *2 (1999 WL,
1940005) citing Brumley v, United Stares Dep’t of Labor, 767 F.2d 444, 445 (8th Cir. 1985). Under our
regulations, when a FQIA request is received by the Qffice of Managing Director, it is assigned to the
FOIA Conwol Office, where it is date-staraped and assigned to the Burean that is the custodian of records

§ 0.461(g). In this instance, the Cener FOIA Request, dated August 24, 2006, was addressed to Shoko
Hair, FOIA Public Liajison, not, as our rules and website provide, to the Managing Director. See 47 CF.R.
§ 0.461(d)1); <hitp://www.fec.gov/foia/>, See Church of Seientology of Cal. v. IRS, 792 F 2d 146, 150
(D.C. Cir. 1986) (FOIA requests must be filed in accordance with the agency's rules), ciing 5US.C. §
332(2)(3)(B). Even though the Center FOI4 Request did not technically comply with section 0.461(d)(2),
the Center FOI4 Request was forwarded to the FOIA Control Office, where it was received, date-stamped
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The Center requests (1) “[a] database or other similar electronic copy of all records collected with
FCC Form 477,” and (2) “[a]ll documentation associated with that database.” We deny both of
the Center’s requests because we find that the requested records contain commercially sensitive,
competitive information and that release would cause harm to the entities that submitted the
requested information. Therefore, we decline to release the réquested information pursuant to
exemption 4 of FOJA.* We also deny the second request on the grounds that it would encompass
deliberative Commission work product.®

The Form 477 data collection Program requires (1) facilities-based providers of broadband (“high
speed”) connections to end user locations, (2) providers of wired or fixed wireless local telephone
services, and (3) facilities-based providers of mobile telephony services to file with the
Commission certain information regarding their telephone services and broadband connections.®

specific data. The first request asks for a database of all records collected by each and every
company. The second request seeks all “associated” documentation. Both requests would
necessarily encompass company-specific data derived from filings that the Commission hag

3 Center FOI4 Request at 1.
*5U8.C.§ 552(b)(4) (“Trade secrets and commercial or finaneial information); 47 CFR. § 0.457(d).
*47 CFR § 0.457(c).

¢ See Form 477 Lustructions § II; see also Local Competition and Broadband Reporting, Report and Order,
15 FCC Red 7717 (2000) (%2000 Data Gathering Order”); In re Locai T: ¢lephone Competition and
Broadband Reporting, Report and Order, 19 FCC Red 22340 (2004) (“2004 Datg Gathering Order™).

” These reports are publicly available at hup:/fwww.fec. goviwebliaid/stas. html.
® 2000 Data Gathering Order, 15 FCC Red 7717 at paras. §7-88 n.226,

® 2000 Data Gathering Order, 15 FCC Red 7717 at para, 91; 2004 Data Gathering Order 19 FCC Red
22340 at para. 24 n.56,
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We find that the requested database and associated documentation constityte commercially
sensitive, competitive information. Filers customarily guard this data from their competitors, and

competitors could use this data to decide where to target their service offerings, facilities
construction, and marketing, all to the detriment of Form 477 filers. For these reasons, we
conclude that the requested data is protected against disclosure pursuant to FOIA exeraption 4,2

Once the Commission determines that records fall within exemption 4, as we find here,

the requester bears the burden of making a “persuasive showing” that its public interest argument
outweighs the arguments for withholding the records.” In balancing the public interest argument
against the interests underlying protecting the information, “the Commission generally hag
exercised its discretion to release publicly information falling within FOIA Exemption 4 only in
very limited circumstances, such ag . . . where the Commmission has identified ¢ compelling public
interest in disclosure.”™ The Center makes no public interest argument in favor of disclosing the
requested documents, and we find no such argument in our precedent; thus, we find that there
exists no compelling public interest sufficient to override the interests underlying exemption 4.

You may seek review of this decision by filing an application for review with the Office of
General Counsel within 30 days of the date of this letter.”®

Sincerely,

Associate Bureau Chief
Wireline Competition Bureau

" We note that the Cexter states that it is willing “to narrow the scope of this request.” Center FOI4
Request at 1. We find that our publicly-available reports already publish non-confidential data culled from
the Form 477s. See http.-/Avwwfcc.gov/wcb/iatd/srats‘htmI.

¥ See In re Examination of Curvent Policy Concerning the Treament of Confidential Information
Submitted to the Commission, 13 FCC Red 24816 at paras. 19-20 (1998).

" Id. at para. 8 (emphasis added) (“[Tlhe Commission has been sensitive to ensuring that the fulfillment of
its regulatory responsibilities does not regult in the umecessary disclosure of information that might put its
regulatees at a competitive disadvantage.™,

¥ Seed7 CFR. § 0.461()).
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